
 
 
The Fair Chance Act will go into effect on October 27, 2015 and will apply to all 
employers with four or more employees in New York City.  
 
After that date, an employer can no longer ask whether a potential employee has a 
criminal record until making a job offer, which may be withdrawn only if the 
potential employee’s criminal record is directly related to the job or hiring the 
individual would pose an unreasonable risk. This means that: 
 
• Job advertisements can no longer contain statements about the applicants’ 

criminal record, like “background check required” or “no felonies.” 
• Job applications can no longer include questions asking whether applicants 

have been convicted of a crime, and cannot state that a background check is 
required.  

• During the hiring process, employers cannot ask whether a potential employee 
has a criminal record until selecting that person for hire. 

 
After it has made a conditional offer of employment, the employer may ask any 
question permitted by existing law. In other words, it may ask about felony and 
misdemeanor convictions and, with the employee’s consent, perform a criminal 
background check. But an employer may not ask about any arrest that did not lead 
to a conviction or sealed non-criminal violation convictions at any stage in the 
hiring process. 
 
If the employer hires the person, it need not do anything more. 
 
If the employer does not want to hire the person based upon his or her criminal 
record, however, it must do three things before making a final decision:  
 

1. Give the applicant a copy of any background check the employer has run, 
whether or not the employer used an outside company to do it.  

2. Provide the applicant with a written statement showing how the employer 
evaluated all the factors in Correction Law Article 23-A (see below) in 
reaching its decision.  

3. Hold the job open for at least three business days, so the parties can engage 
in an interactive process about the position, taking into account the 
applicant’s evidence of good conduct, positive life changes in the time since 
the conviction, and other Correction Law Article 23-A factors. 

 



 
 
Correction Law Article 23-A prohibits employers from basing employment 
decisions on a person’s conviction unless it is directly related to the job or hiring 
the person would pose an unreasonable risk. To make this determination, 
employers must consider eight factors, including: 
 
• New York public policy encouraging employment of people with  
 criminal records;  
• The specific duties and responsibilities of the job and the bearing,  
 if any, of the person’s conviction history on his or her fitness or ability  
 to perform them;  
• How long ago the offense occurred, how serious it was and the person’s  
 age at the time; 
• The person’s evidence of good conduct and positive changes; and 
• The employer’s legitimate interest in protecting property, specific  
 individuals, or the general public. 
 
After the three-step process above, an employer should follow through on its job 
offer and hire the person if his or her record is not directly related to the job or 
hiring him or her will not create an unreasonable risk. If the employer still chooses 
not to hire the applicant, however, it must inform the applicant of its decision and 
may then proceed to the next candidate. 
 
These same rules apply to current employees who are being considered for a 
promotion. They do not apply, however, to law enforcement employers and 
employers who are prohibited by law from hiring people with certain convictions. 
The Fair Chance Act only applies when an employer has discretion to hire 
someone with a criminal conviction.   
 
This law is intended to allow people with past convictions to present their skills 
and aptitude for a job before their criminal record is examined. It does not force 
employers to hire anyone in particular if that person’s record is directly related to 
the job or hiring him or her would create an unreasonable risk. It simply levels the 
playing field so that applicants are considered on their merits, not disregarded 
based on their criminal records. 
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